#3h 8/1g/6L
Memerandum Bh-59

Subject: Study No. 34(L} - Uniform Rules of Evidence {(Evidence Code--Division
3--Generel Provisions)

Attached to this Memorandum are:
Division 3 of the Evidence Code {redrafted)
Commission Comments to Division 3 (We will not prepare the
Comments on Sections 403 to 406 until after the Sep-
tember meeting. Moreover, we agree with meny of the

suggested revisions in the Comments that were contain-
ed on material banded into the staff at the August
meeting, but time did not permit us to revise the
Comments. Hence, the attached Comments are provided
for your consideration in reviewing the statute.)

Exhibit I (pink page) {Extract from letter from office of District
Attorney of Alameda County)

Exhibit II (green pages) {Copy of Article by Professor Davis in
American Bar Associlation Journal)

Exhibit IIT (buff peges) (Ietter frcm Judge Patton)

e will also refer in this memorandum to the suggestiorsof our research

consultant and to comments from the Committee of the Conference of California
Judges ard from Mr. Powers.

There are a mumber of policy questions presented by Division 3 that have
not previously been determined by the Commission. In accordance with the
direction of the Commission, the staff has resoclved some of these policy questions
in preparing the division for the printer. We will have galley proofs of this
division for the September meeting; the galley proofs will read the same as the
attached mimeographed material.

The following is a section by section discussion of Division 3. Please
read the attached Commission Comment when you study each section. You will

note that the Comments are not completely accurate since ihey were prepared

for the previous version of Division 3 and time did not permit revising them

in tine for the September meeting.
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Section 300.

This section was revised at the June meeting to read as set out in the
statute, except that we deleted the words "in which evidence is introduced"
which formerly followed the words "conducted by a court.” A commlssioner
suggested these words were unnecessary and we agree.

Does the Commission Comment to Section 300 reflect Cormission intent?

Section 310,

Section 310 is based on C.C.P. Section 2102. Section 2102 is discussed
on pages 204-206 of Professor Degran’s research study. We have compiled it in

substantislly the form he recommends,.except that we deleted "and all discussions
of law are to be addressed to him" following the word "judge" in what is now the

first sentence of Section 310.

Section 3il.

Thies section has been revised in accordance with instructions gilven at the
August meeting. We recommend approval of this section in the form it 1s contained
in the Evidence Code. Note we have added "to be determined in the manner provided

in Division 4 (commencing with Section 450)" at the end of subdivision (a).

Section 312.

Subdivision (a) of Section 312 restates the substance of C.C.P. Section 2101.
We believe we have carrled out the research consultant's recommendation that Sec-
tion 2101 be compiled in the Evidence Code as is. See Research Study at pages
203-20k. In what is now subdivision (a) we deleted "and all evidence thereon is
to be addressed to the Jury " Ifollowin Jur,.”

Subdivision (b) of Section 312 is based on the following language from C.C.P.
Sections 13LT and 2061:

2061. The jury, subject to the control of the court, in the
-



cases specified in this code, are the judges of the effect or value
of evidence addressed to them, except when it is declared to be
conclusive. They are, however, to be instructed by the court on
all proper occasions:

1847. A witness is presumed to speak the truth. This presump-
tion, however, may be repelled by the manner in which he testifies,
by the character of his testimony, or by evidence affecting his
character for truth, honesty, or integrity, or his motives, or by
contradictory evidence; and the jury are the exclusive judges of his
credibility.

‘We have included the qualification "except as provided by rule of law"
in Section 312, in order to recognize that statutes or Judicial decisions may

quelify the rules expressed in subdivisions {a) and (b).

Sections 320 and 321.

These sections reflect the substance of the Commission's determination of

this matter at the June meeting, We deleted "sound” before "discretion" in
Section 320.
Section 350.

Section 350 is the same as the first sentence of RURE 7(3).

Section 351.

Section 351 is the same as the second sentence of RURE T(3), except that

the "except clause” has been inserted at the beginning of the sentence.

Section 352.

Section 352 1s based on RURE 45. The Commission previcusly approved a
significant revision in RURE 45: The word "fact" was substituted for "risk".
This change may affect the weight to be given to the comments discussed below,
since those comments were directed to RURE 45 which contained the word "risk'.

The Special Committee of the Conference of California Judges made the
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following comment on this section:
The Commitiee is of the opinion that the proposed Rule is

capable of being construed to grant the judge wider discretion

than would be ascceptable to the Bar. Since most of said Rule's

purposes can be acccmplished in pretrisl and under other exist-

ing statutes and since proposed Rule 45 is so controversial

that it might endanger acceptance of the whole proposed revision

of the lew of evidence, we recomrend the reconsideration or

deletion of Rule 45,

Contrary teo view of the Judges, the Semate Subcommittee on the Rules of
Evidence found Rule 45 to be a desirable rule. The subcommittee considered
Rule 45 to be a desirable limitation on the admission of hearsay evidence in
certain cases where evidence would meet the requirements of s hearssy
exception.

Section 352 is a basic provision in the scheme devised by the Uniform
Ruies and approved by the Commission., It 1s a necessary companion provision
to Section 351 ("all relevant evidence is admiseible").

It remains to be seen if Section 352 "is so controversial that it might
endanger acceptance of the whole proposed revision of the law of evidence."”
The staff suspects that such recommendations as impeaching your own witness
will prove to be much more controversial than Section 352 which we believe
states existing law.

Exhibit I is an extract from a letter from the office of the District
Attorney of Alsmeda County concerning RURE 45. The letter oblects to Revised
Rule 45, We have, the staff believes, eliminsted much of the basis of his

objection by changing the word "risk" in Revised Rule 45 to "faet" in Section

352.

The staff of the Judicial Council recommended epproval of Sectlion 352 of the

Evidence Code,
wlta



Sections 353 and 35h.

Sections 353 and 354 are exactly the same as RURE 4 and 5, except that we
have substituted "that the error or errors complained of resulted in miscarriage
of justice" for the language contained in the RURE 4 "probably had a substantial
influence in bringing about the verdict or finding” and the substantially similar
language in RURE 5.

This change 1s based on a suggestion of the Conmittee of the Conference of
California Judges. The Committee belleves that subdivision (b) of Section 353
should read:

(b) The court which passes upon the effect of the error or
errors 18 of the oplnion that the admitted evidence should have

been exclinded on the ground stated and that the error or errors
corplained of has resulted in a miscarriasge of justice.

The Committee comments: "The Committee believes that said subdivieion {b) should
be drafted to contain substantially the language of Section 1-1/2 of Article VI
of the California Constitution. Whether the error had a substantial influence in
bringing about the verdict or finding is one of the questions the court no doubt
would wish To consider in determining whether there had been a miscarriage of
justice.”

The Committee of the Conference of California Judges 81s0 recommends the
similar change the staff made in Section 454 for the same reason.

Mr. Powers also suggested this revision. In a letter dated July 29, 196k,
he states:

Sections 353 and 354 of the proposed Code of Evidence use language,

it is submitted, which is contrary to the case law of California.

I refer specifically to Section (b) of Section 353 and the first

peragraph of 354 where the language used "probably had a substantial

influence in bringing about the verdict or findings" is not in accord

with People v. Watson, 4 0a1.24 818, 836. It is submitted the more

accurate language should be that it is "reasonably probable that e

result more favorabie to the appealing party would have been reached
in the absence of error."
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e believe that it 13 better Lo state the test in the language of the

Constitution rather than in the lanjuege used in Peonle v, Watson. For an

analysis of People v, Watson, see Jitkin, Celifornia Procedure 1961

Supplement, at pages 156-157 where Uitkin states:

The "double negative” or possible prejudice test (e.g., "we
cannot say that the error was not prejudicial, or that the jury would
not have reached a different verdict") was recently abandoned in the
landmark case of People v. Watson (1956) 46 C.2d4 818, 836, 299 P.2d
243. The court revived the eariier rule requiring an affirmative
showing of error, vut stated the requirement in the less rigid form of
"reasonable probability":

"{I]t appears that the test generally applicable may be stated as
follows: That a 'miscarriage of justice! should be declared cnly when
the court, ‘after an examination of the entire ceuse, including the
evidence,' is of the 'cpinion' that it is reasonably probable that a
result more favorable to the appealing party would heve been reached
in the absence of the error. Fhrasing the test in this language avolds
any complexity which may be said to result from the language employed
in the double negative approach, snd such phrasing seems to coincide
wvith the affirmetive lenguage used in the consitiltutional provision. We
are of the view, however, that the test as above stated does not
constitute a departure from the tests heretofore applied, but is merely
& crystallization in affirmative form of the guwding principle which
the courts have sought to enunciate in phrasing the test in other
language. For example, the mpplication of the double negative approsch,
as stated in some of the recent decisions, presupposes that & reversal
will result only when there exists, in the opinion of the cowrt, at
least such an equal balance of reascnable probebilities as to leave +-=
court in serious doubt as to viether the error has affected the resul:.
But the fact that there exists at least such an equal balance of reason-
able probabilitles necessarily means that the court is of the opinion
‘that it is reascnably prcbable thet a result more favorable to the
appealing party would heve been reached in the absence of the error.!
Thus, it sppears that the tests, as varlously stated, are not funda-
mentally different but, on the contrary, are essentislly the ssme.
Nevertheless; the test, as etated in any of the several ways, must
necessarily be based upon reasonable probabilities rather than upon
mere possibllities; otherwise the entire purpose of the constitutional
provision would be defeated.”

Although the major battles concerning reversible error have been
vaged in criminel cases, the constitutional doctrine applies equelly
to eivil and criminal cases (see text, §99), and the test should be,
and doubtless will be, the same. BEence the theory of the cases set
forth in the text, p. 2261, may not be followed in future decisions.

This is indicated in Murphy v. Atchison etc. Ry. (1958) 162 C.A.2d
818, 329 P.2d 75, where decedent was killed at a rallvay intersecticn
and the trial judge errcnecusly refused to instruct on the presumption
of due care. The court, quoting the Wgtson case, found no reversible
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criror, Lecause i1t is nol ‘receongbly probable that a result more favorable
to the appealing party would have been reached in the absence of the error."
{162 C.A.24 823.)

Secticn 355.

This section is exactly the same as RURE 6.

Section 390,

This section is exactly the same as C.C.P. Section 185k except that we have
substituted "an adverse party;' for "the other; when a letter is read, the answer
may be given;". The research consultant discussed Section 1854 on pages 196-199.
He states that the section functions as & rule of evidence and serves as an inde-
pendent ground for receipt of matter that otherwise would be incompetent. He
suggests the existing language be retained. We have followed his suggestion with
g slight modification of the existing language and compiled the Section in the
Evidence Code in substentislly the same language as is found in C.C.P. Section
1854, The consultant suggests that the section might be included in the portion
of the Bvidence Code dealing with cross-examination. However, the section also
makes rebuttal evidence admissible and we believe it is better to classify it in
the General Provisions Division of the Evidence Code. Sly v. Abbott, 264 Pac.
507, 89 Cal. App. 209 (1928) (Plaintiff having first offered evidence of conference,

defendant could offer evidence of entire conversation thereafter).

Section 391.

Section 391 is exactly the same as C.C.P. Section 1954 except es noted
below. There are a great number of annotations to this section and, although its
languege is not entirely clear, we have not attempted to revise it. Professor
Degnen discusses Section 1954 on pages 199-201 of the research study and sees no
need to change its wording. We changed "jury" to "trier of fact" and deleted

the word "sound" before "discretion of the judge.”
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We have included the last sentence, although it seems to be a specific
application of Section 352. However, it does not reguire, as does Section 352,

that the probative value of the evidence is substantially outweighed by its

cumilative or prejudicial effect. In short, we believe it undesirable to omit
the last sentence, for it might suggest that we intend to change the substance

of the law by so doing.

We suggest the approval of Section 391 as set out in the FEvidence Code.
Although the section is merely a specific application of Section 351 which
mekes all relevant evidence admissible, Section 391 will make it clear that we
are making no change in the existing law concerning the admissibility of an

object 1n evidence,

Sections L400-LO6.

Except for a few insignificant changes made in the interest of consistenc, ,
these sections are exactly the same as RURE 8 with one exceptlon: We have added
subdivision {d) to Section 402. Subdivision (d) is exactly the same as the second
sentence of RURE 1{8). At its June meeting, the Commission determined that the
provision now included in subdivision {d) of Section 402 should be removed from
the RURE 1(8) definition and be compiled in a pertinent portion of the Generel
Provisions Division of the Evidence Code. We believe that it is properly placed
in Section 402 which 1s the generasl section on the procedure for determining the
existence of a preliminary fact upon which depends the admissibility of evidence.

The Committee of the Conference of Californis Judges mekes several
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suggestions concerning Sections LC0-406., First, the Committee believes that the
definition of "proffered evidence," in Section 401 is too restrictive. "Proffered
evidence has long been used by the legal profession to refer to any evidence
offered for admission and it is not dependent upon the existence or nonexistence
of a preliminary fact." We recommend that . . . [Section 401] be amended to resd
as follows:

401, As used in this article, "proffered evidence" means any
evidence offered for admission in evidence.

The staff believes that the definition now contained in Section %01 is better
vhen it; purpose is con;idered. The definition applies only in Article 2 relat-
ing to preliminary determinations on admissibility of evidence. The distinction
between the "proffered evidence" and the evidence offered to establish the exist-
ence or nonexistence of a preliminary faet is clearer, the staff believes, if
Sections 40O and L0l are retained in their present form.

The Committee of the Conference of California Judges also suggests that the
second sentence of subdivision (b) of Section 402 be revised to read: "On the

admissibility of other evidence of similar character, the judge may hear and

determine the questicn out of the presence or hearing of the jury." We fail to
see the reason for restricting the discretionary power of the judge given by this
sentence to evidence similar to a confession of a criminal defendant. Perhaps

an additlonal sentence should be added before the last sentence of eubdivision (b),
to read: "On the admissibility of other evidence of similar character, the judge
shall hear and determine the question out of the presence or hearing of the jury
unless otherwise requested by the party against whom the evidence is offered.”

The Committee believes that subdivision {b) of Section 403 should be

"eliminated upon the same grounds as stated in the last sentence of cur comment
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with respect to Rule 19." With respect to Rule 15, the Committee stated:

The Committee believes that the last sentence of Rule 19 of
the Uniform Rules of Evidence should be eliminated because the
question of persomal knowledge, experience, training or education
sheuld be established before the witnese is permitted to give any
testimony. Tre difficulty of erasing from the minds of the jury
that which they have already heard is well known. If evidence is
received and the jury is later instructed to disregard it, it is
difficult for the jury tc heed the court's admonition to disregard
such testimony. Conversely, we can conceive of no particular dif-
ficulty in requiring, as a prerequisite, proof of personal know-
ledge prior to the glving of relevant or material testimony. 8Since
the judge determines the quelification of & witness there is no
necessity for including in subdivision {2) the phrase, "if he finds
that no trier of fact could ressonably believe . . .

Subdivision {b) is merely a specific recognition of the authority of the
Judge to regulate the order of proof. Moreover, the subdivision is based on
existing law--Bection 1834 of the Code of Civil Procedure, which permits the
Judge to receive evidence that is conditionally relevant subject to the pre-
sentation of evidence of the preliminary fact later 1n the course of the trisl.

Sections 410-411.

These sections conform to the Commission's decisions relating to C.C.P.

Section 184k. See the Commission's Comments to these sections.

Sections 430-446,

These sections conform to the Commission's decision relating to C.C.P.
Section 2061. 1In Section 440 we inserted "substance of the” before "instructions"
and in Section 446 we revised the second sentence which originally read: "There-
fore, if weaker and less satisfactory evidence is offered when it appears that
stronger and more satisfactory evidence was within the power of the party to

produce, the evidence offered should be viewed with distrust.” The words "it

appears" seem to conflict with the first sentence of Section 4L6.
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The Cape for Rule 3.

The Commission disapproved URE Rule 3. This rule would permit proof, by
evidence that is otherwise inadmissible, of facts concerning which "there is
no bona fide dispute between the parties.”

Exhibit III is a letter from Judge Patton pointing out the desirability of
something equivalent to URE Rule 3. We suggest you read the letter with care.
The staff believes that Judge Patton makes a grcrg case for his position. Ve
note that, unlike Rule 45 which results in the exclusion of relevant evidence,
Rule 3 or its equivalent results in the admissibility of evidence. The extent
to which such evidence should be considered will be a guestion of weight and

credibility to be resolved by the jury.

Relaxing evidentiary exclusionary rules when Judge is trier of fact.

In connection with his discussion of Code of Civil Procedure Section 2103
(pages 206-211), Professor Degnan suggests that the jury-trial rules of evidence
should not necessarily apply to the judge or other fact-finders in civil cases.
Primarily, the rules of evidence that might be relaxed are those relating to
hearsay, although some of the extrinsie policy rules fall into the same classifi-
catlon as do such rules as the opinion rule.

Professor Degnan presents this question: "Ts there justification for extend-
ing to all such fact-finders (primarily the Judge setting without a jury) those
rules which are founded in doubts about the sophistication of Jurors and in con-
slderations posed by traditioral verdict procedures which allow Jurors to answer
the questions asked of them without giving any explanstion of the process by which
they arrived at their factual conclusions?" You will recsll that Professor Davis

presented the same question for Commission considerastion some time ago. At that

-11-



time the Commission concluded that certainty in determining what evidence is
admissible and lack of trust of judges justified applylng the same rules o
judges when they are fact-finders as apply to jurors.

Professor Degnan suggests that the hearsay rule, at least, not be applied
to Judges or referees when trying civil cases as the finder of fact. He believes
that judges and referees should have the same freedom from the jury oriented and
Jury dominated rules of exclusion that administrative agencies have enjoyed for
nearly a generation. Perhaps, he believes, they should have greater freedom;
they should have at least as much.

We suggest that you read pages 206-211 of the research study in connection
with this matter.

Also pertinent to the same point is the Article by Professor Davis in the
American Bar Association Journal. We attach a copy of this article as Exhibit II.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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g . EXHIBIT I

~ ¥ROM OFFICE OF DISTRICT ATTORKEY OF ALAMEDA COUNTY
(Letter from D. Lerell Jensen, Dpty. Dist. Asty)

California faw ' L
Revision Comuission _ T Julky 1, 1964

Articis VI, Eule 45 sets forth & power of the irilal judge
to exciude evidenne lor & number of reasons liasted therein.
Uader this rule he san sxclude -evidence if it has & “risk™ ofi
; » undus gonsumption of time . . ." ’

M . undue prefudiee . . LY _ .
o ecnlusing the issues . . "
» misleading the Jury’', . ."

‘sna Commisston apprsht;g delutas,ﬁhl URE propesal to inelud-
surprise” although the commentary seems o pub that ground

%
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‘pigat back in.")

Here again the trial jJudge is given the powsr, by the
exercise of the various value Juégments outlines, o excluda
othervwlse relavant and material evidence. The power oonbten=
plated heras i3 a close relatlve of the powar discussed pre
vicusly in reference to the trial Judge deolding oredibility,
o be sure the power in Rule 45 is & good deal mora legitimate
i that & good argument can be made that 1t probably exists
aiready in somewhat the same form, However; 1t is.surely true
that there 1s a great difference tetween the exercise of & .
statutorily granted and defined nower by & trial judge and his
exercise of what may be termed "sovereign powsr" when desiding
the admissibllity of evidence which 1s relevant &nd material

‘whieh he deocides to exclude under the watehful eye of an ap=-

psllasa court. It seems quite obvious that trial Judges would
mich more freguentiy £ind that one of the grounds set forth in

"Rule 45 does exist. Ais indicated before, thess are all value

Judgments subject to & tremendous amount of vardance from Judge
to Jjudge. Again, we do not sxpect abuse hut we feer it, I
the power is thors it ls obvioualy the types of power that should

‘not be enceuraged or strengithened by telng made specific. The

reality of the problen is reccgnized and 1% is sald, 'Thus, . the
Undform Commissiomare siate Lhad tasy propose Rule b gy tne -
&agurance Yhat tne results of rare and harmful avuse of 4dis-
cretion will be readily corrected on appeal.”' The ready core
rastlon 43 of no aveil to the prosesution. Wwhen the trisl Ju.dgs
exercises his value Judgment and kesps out avidence elthough an
abuge of dlacretion when it is "harmful®™ to the prosecution thure
is an acqulttal and no appeal. We feel . that there 13 & substane
tlal enough potenilal harm to adequate prosesution o0 ovarzide
any value in restating, if tha® 15 50, these noticons of law

into statutes. T - .
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EXHET £

An Approach to Rules of Evidence

for Nonjury Cases

Since five out of six teials i eourts of general jurisdiction sro sith.
& -iss Inries, snd §7 por coni of all sl in all wribunals, mciuding admin.
fsirwiive, sre nonjury, Professor Davis argues that it is time to reshape
the law of evidence to fit these proceedings, Hle contends that it is wrong
for our iegel system to apply ruice of evidence uesigned for ik Jury

gy2izm te aonjury sdjudicaticas.

by Kenneth Culp Davie » Projsssor of Law af the University of Ckicago Law Sciesl

THIS ARTICLE eiabarate:: four
eiraple - gapasmom

1., Five sut of six trisls in courts of
s neral jurisGiction are without juries.
£f triels e lesser courts are sdded, jury
irials may be about § per cent of all
triels in all courts. If trials before ad-
ministrative cfficers and arbitrators are
also added, jusy trials are probably
rot more than 3 per cent of ail trials
in sl teibunels.

2. We have no rules of evidence de-
signed for nenjury trials. Our only
rulen of evidence are designed for jury
trinls, We necd rules of evidenes ov
stendards of rvidence for the §7 por
=zt of wiais without juries.

3. Although reform of evidenoce law
is long overdue, the reforms proposed
Ly the Model Code of tae American
Law Institute end by the Uniferm
Rules of Evidence, both heavily
weighted with jury thinking, have
fafled for want of adoption. A new
approach is nesded.

4, The new pash for evidence reform
sasuld be (&) focused primarily on
aonjury trists, {b} towsrd enlarged

disereiion guided by bread standards
and awny from precise aud rigid re-
finements, and (¢} stimulated by ex-
perience with American administrative
processes gnd by conri sysiems in oti-
v peats of the world.

The Proportion
af Nonjury Trials

Official sististics from federal cousts
axd imm sixtagn states having mere
than L2l the national population pro-
vide the zasis for an estiinate thet only
one sixth of afl trials o vonrts of geo-
ersl jurisotion sve Jury ielals and
five sixths ere without juries. (See the
state-by-state list, page 726, infro)

Figures from eome of the zame
sources show that the proportion of
norjury trisls is much higher in muni-
cipal, police, traffic, and small claims
sourts. These figures provide the basis
for a guess, as distinguished from an
estimate, that only sbout 5 per cent
of oli mials in all courts ers hefore
juries, slthough stalistics are not avail-
able to support & close esiimate, The
number of trisls before administrative

officers {{ederal, staie and local} and

Qwefore arbitrators is unknown, and Sg-

urna sve lacking even for a guided
zugss. A meaningful figure brought
out by the Adwinisirative Conference
of the United States is that 80,140 pro-
seodinge were commenced in fedaral
sgensies in one year {involving orel
hearings with verbatim transcripte) to
Jetsrmaine private rights, privileges or
shligations, comparad with fewer than
10,000 trials in ali federal courts in
one -eay. I jury trials are about 5
per cont of &il trials in all courts, the
suess secias to be & saie one that jury
trials sre not more than 3 per cent
of all wisle in all tribunsis, that is,
couriz: of all levels, administrative
agencies and arbitrators.

Lack of Evidence Rules
for No:jury Tricls

Our evidence wsystem i indeed
queer: We have rules of evidence foo
the 3 per cent of trisls that use
iuries but we have no rules of evidence
for tha 07 per cent that are without
juries,

Angust, 1964 ¢ Vol. 30 723



Evidencz Rules for Nonjury Cames

Todav™ law of evidence is jocused
alnost eriicely on jury irials aad al
tately ignores vosjury trials.

aeded our law of evidence

sl COm
‘!”hg:f‘e;' X
as “a
Wigmere
Sir Henes

K

asserted his sgreernent with
Meinc's siatement that “ihe
. Peelad pndan e, L
w0 neonl el svpiier of ltets , , , has
speﬂal qusliications for deciding on
thein”®  Chief  Justice Vanderbilt
wrote: “li i3 well known that the ex-
tensive and highly refined rules of
evidence rave developed largely as
methods of controlling juries™ . The
American Bar Assoclation’s Commie
tee on [mprovements in th: Lew of
Evidence ;cported in 3938 “The rules
of evidenes are desigmed primecly w
meet the necessities of trisl by jory.”
The strongest statement of all, but
one that ssems folly justifies, i that
of McCormick: “As rules they ave
sbsurdly inappropriete to any tribunsl
or praceeding whera there is o jury.”™
The anly rules of evidance we have
are ahsu*«iiy inappropriate” for 97
per cent of our wiale i sll tribunals
wnd for 8D per cent in ecurts of gen-
eral jurisdictioni
We somtimes pretend to hove rules
of evidence designed for nonjury trisl,
eves theush we have developed na
avch rules. For insience, Ruls 43{a)
of the Federal Rules of Civil Prmeéurc
vefers 1o “rules of avidevoe he abo ore
gmried s Gie United

e
States on the hearing 2f wir in
equity e wue might supposs from this
that somewhere some rules of evidencs
for aquity cases could be found. But
the suoposition would be falss, Na
such rules have ever existed, Wigmors
asks: “Where are we to ok for thase
{equity] sulea?® And he anewsss
that he hes no ider. Professor Boere
1 his trastise indulges dn a delightivl
bit of vodersiatement: “One who goes
to the former federsl equily cases e
pecting to find & body of evidence law
which will inforre bime wheither parde.
vlar evidence Is admissible i lkely to
encounter some difficulty,”?

The fact is, sv most practitioners
know, that jedges sitting without juries
follow or depart from the jurwtrial
rules 83 they zea 5t and the variationy
from cne judge to snother cover sil

caprir af

needuct of ihe jury ayetem™

paris of the speitewt. The anly pria.
eiple for nonjury cuses js wihal the
Zpecial Committee ou Evidence of the
Judiclal Conference of the United
Staies in o 1062 repori called “the gens
era] pnm.;;:-lc that the law of evidence
is :“C;‘Jt?f, in withaut 2
vy e

Not only is our law of evidanee

caser Aried

geared to the jury system, but so is.

cur legal Hteraturs and nearly all out
thinking about evidence problems. The
soursex in evidence in the law schools
sra devoted snimost entively to jury-
trial rales. Many students who have

compleind “la conrses know nothing of
svidence prectices in nonjury cases, Of
tha two leading casebooks on evidence,
ene gedimg {0 say nothing of nonjury
triels snd the other devolea only fen
pages Lo them,

Thirking within the iegai professien
shout probloms of evidense fs 99 imuch
distorted by the false assumpiion ihat
aii evidence probirms pertain to jaries
that even such o zabject as judicial
notice is dominsted by ideas abeut
judge-jury relationships. Even in jury
cases, judicial notice problems aries
in pretvizl considerstion of pleadings,
dispesition of motions and the like,
tud aries in post-trial apinion wrliing
mé slier deéerminatianss, a5 well 21

welleie zontideration of coses, Per
hap< two thirds af ihe sceasions for
jl.‘c\.:f,_x? L nolice gven i a Uy case have
nothing to do with the jury, I jury
trials ave 3 per cent of all irisls,
this means only about one per ceat of
tudicial notice questions heve any rela.
ticn to juries. But the judicial notice
provisions of the Model Code of Evic
denee and the Uniform Rules of Evi.
dence ara dominaiad by jury thinking,
ezgeciatly the wiberly unsound ides
thai judicially noticed facts may nover
be cebject to rebuttal,

An amasing Deident in New Yersev
ilortrates how fnr the uadal Seeisipc
tion goes that ali evidende robicma
portain to juries. The J963 Report of
she New Jersey Supreme Conrt Con.
mittse on Evidence, a gonerally admic-
sbie study, proposes evidence ruies to
spply to all courts and clso to “formal
hesrings before administrative sgen-
tiza and tribunais™® The commitie.
rejected & propossi of a commentater
{the writer} about judicial nothe: with
the remerk that the commentsici’s
“osrientztion iz foward administrative
law asd nobjury adjadications™.s®

Thinking oriented to 99 per cent of
the oecasions for judicial notice or offis
cial notics was rejected in favor of
thinking oriented to one per cent of
the occasions! Jury thinking must
dominaie, even for administrative pro.
ceedings! The small incident s sig-
nificant because the attitude iy typical
of almost ahy group in the American
legal profession of the present geners-
tion.

Need for New Approach
To Evidence Reform

Reform of basle evidenca law is long
overdue. The American Law Institute
gotokly decided that the present low
of evidencs was nat worth restating,
sod the remark was made in the in-
traduciion 1o the Model Code that “ihe
law of evidence is now where the [aw
of forms of sction snd common law
pleading wac in the early port of the
rluctzenth century® B Frofesor Mo
gsn cxplained that the Ame-een Law
Ingtitute “did not attempt & restate-
ment of the law of av’dence hecau i
meuibers were convinced thst no re
glatement could eliminate the chstrue-
Hone to intelligent investigation which
curreatly accepted doctrines have
erscted”!? Wigmore says thet “mae

z, TaAvex, Tvroeues %05 (3835,

. 1 Wiasone, Bwapgwce § oAb (33 ad. 203,
a@? zive, Wigmore, Admmmvmive Evards and
Tommisions: Are e Jury-Trle! Ruise af Bria
dordg n Force jor Thilr euiries? 14 fru. Yo
Roew. B0 522} “Himloriesily, the ules of
acideitas familisr to Anglo-Awmarican lavwyers
work g dlrect growth out of trisl By Sury.”

3. Vandwrblit, The !'uﬁwiase of Procy btore
Aﬁﬂmmﬂw Fofler, 24 Sows Lo Bv, 466, 457
(985

4. 83 ABA. R Ui, 884 fssﬁa).

& & Mweve. Bac. Soi 837, 640 (1081

& 1 Wranosy, Svriicn 301 (34 ed. 19405,

7. 5 Motd's Fruoesi Peadercs 1338 (15310,

2. Rivows, Braceaz Cornezrrss on Zvmeccs oF

724 Ameriesn Bar Associstion Jousosl

e Supician Contesmne o tux Uhatih Sratis
€ 11982,

§. Fage % Auie 2¢3).

9. Page 40, rejeciing the ided that coticed
fzctz should be gubiest 10 rebuttal—an idex
anbodlet! iy Sectisn T4} of ihe Federal Ad-
mirdsirailve Procedure Act and giviag geners!
stiglaation. The New Jesey commitise cariler
hed adopied the rhove Imporisnt propesad of
e sama commantator bn L Rude 9035 “Judls
alsl wetien sy be taken of £ny maiiee which
would be of atd in decddiyy whet ihe law
ehouid be."

i WMopiy Copk 2 Deaxokweow & {1943},

i 8 ?‘uetisinc Luw Instituie, Smervcant Do

ViLorausek In rek Law Doxoee ek Wak Vs,
Pemance: L (1b4d).



riiea o & largs sxtoni fail of thefe prov
[ssed pursos . They ssrve, nol de
» sodlul toois for helping the truth ar
teels, but as gamerules, afterwards,
“or setling aside the verdier™

For the past twenty years of mote
ihe hopes for evidence reiorm have
gons into the dModel Code of Evidence
and the Unifcrm Rules of Evidence.
But these proposals have been vejeaied,
The Mode! iode snd the Unifora
Rules are ungatisfactory i that they
¢s¢ s heavily on the jury system, and
hay go much woo far in providing pre-
cise and ¢igid reqeirements. During
more than tweniy vesrs, they have
won only a single adoption—Kanses,

The time hiws come for & new a5
proach.

Snggested Hew Approach
Escapes jury Thinking

The most imuortant aspent of a new
ipproach should be escape from the

fecpseated habit of allowing ali think

ing shout evidence law to be domi-
naied by the needs of the 3 per cent
~f trials thai irvolve jusies. The think-
g should relect primsriiv ths noeds
of the U7 per cent of trisls that are
oithout jories. We should endertake
,or the firsz time to prepare a set of
~ulss or standards for nonjury iriels,
Then the main set of rules or standards
san be gqualified or modified to fit the
poculisr needs of the small minority
of cases that are tried before juries.
An outstanding charaeterisiic of the
Model Code and the Uniform Rules i
cheir irestmen: of refinements in pre-
cisoand rigid detail. This characteris
ui¢ runs counter io the strong iread of
the law during the past haif eentury to-
ward replacing detrilsd rules with dis.
aretjon. For instsnce, the Supreme
Court generalized it 1952: *The trend
of the law in receni years hes been to
turn away from rigid rules of incom.
petence, in fover of admitting testl.
mony ahd sllowing the trier of fact to
judge the weight t» be given it"H A
vear earlier the Supreme Court had
said: “However haliing it progress,
the trend in liiigation is toward & ra.
tional inquiry inte truth, in which the
tribunal considers cverything ‘logically
arobative of rowo matier reguliing |
%E Jhe new vules of ewis

B proved .

g ¢ el e =

gence should go with thiy trend, not
agaings fo

Prostee and 1pid roler of evidencs
should zive wey io dissgiion {0 e
exercised undsr hiosd legal standarae,
For instancs, instead of & rigid heas-

say rule with nunigrous precise excos

tions leaving Iittls or a0 conin for ek

[E

ire pooaui foevial clroona

Loy

whai is meedsd i~ o bread stendard
rhat rebinnle heurssy v admissibd: afed
wisy support & feding, avd that in
appraising hesvsav g tribunal may be
influsnced by swnilability er unavsil
ability oi the declorsnt.

Whan eur minds ore released {rom
jury thinking, we shall see the aliviens
soundness of MeCormick's obsorvalion
that “The trustwoerthiness of hearsay
ranger {rom the highest refialility o
uttar waorthlessness ™' and we shali
see that the hearsay tule and it excep-
tions fail ¢ At this basic observition.

When ouar minds are released {rom
jury thinking, we shall sea the merit
of building on our valuable experience

- upder the satistactory provisians of the

Adminiovative Frosedure Aot that
“Any orsi or documentary evidence
may he received . . .” and thal & find-
ing may be supported by “reliable,
probative, snd substantial evidence”
withuut regard 1o :he question whether
the evidence is “cumpetent”™1?

When our minds ire releascd from
jury thinking, we shall ses that whes
the only svailable alternative to giving
the hearsey as much weight as i seems
to dmerve is to decide withouwt evl
dence, aur belief that divect svidence
is asusly better tham hearssy is on-
heipfal Leeauze it is irrelovant,

When our minds are relesscd from
jury Juaking, we shall see the nen
senso of a hearsay rule that operales
$v the szme wey irrsspective of the
reliability or unreiiability of the hear-
say and irrespeciive of the availability
or unavailability of the declarant. Wa
shall see that even somewhat unrelisble
hearsay rmay for some purposes ia
some circumstences be better than no
evidenca,

When our minds ave relessed from
jury thinking, we thall ses that the
hesrsny rule, which was desiined to
ca sombssiaibiey of evidence be-

3¢
fore a jury, should not be allowed to

Angust, 1964 » Voi. &8

Boidenod Rules for Nenjuey Cues

Eenuneth Culp Davis, John P.
Wilson Professer of Law at the
Pniversity of Chicago., was edu-
cated gt Whitman College (AB.
1931} and the [Harvard Law
Zehool (LLB., 1934}, He has
heen & law teacher since 1935 and
is the auther of Adminisirative Law
Trentiss smd other hooks.

govern evaluation of evidence by
judgea or officers, and we shall agree
with Judge Lessned Hand that the test
of sufiicient evidence to support & find-
ing siould not be jurytrial roles of
admissibifity but <hould he “th: ki=d
of evidence on which respensible var-
sons are acousiomed to rvely in servicus
affaivy™ 1% N
The nroposal here made that pracise
aad rigid ruies of avidence should, give
way to discretion to be exercised undes
brosd legal standards does not mean
increasing praciitioners’ difficulties in
preparing for trial by teason of lack of
definite tules. On the contrary, the
proposel is that practitioners should
have better advanca knowledge then

1% 1 Wiedonn, Bvoenez | do (3d ed. 1940).

4. Ona Lox v Undted St 543 U. B W3
37 (18R}

1%, Unipersal Comarc Corporation v. Nos
Lonal Labor Balations Bourd, 340 U 8. 474, &2
{1951). Gee other examples of the trand In 2
Fiavty, AsMUwpaeeatoe Law Tesarmm § 1400 -
{1038},

1%, MeComstox, Evrmmecn €27 (10534).

17. The quoted provisions are in Seotion 7(e),
80 Biat. 357 (1048), 5 US.CAL § 1008 Earller
drafrz of tie bitl provided Unat findings must
b supnorted by oompetent” wvidwnce, but tha
draft that was sdopted inpoded no require
et that 3 fndisg be nupportsd by “eompe-
tent” svidence. For full dlicusclon of the legis<
wiive higtery oh thit boint, see 3 Dams, Awe
ALNETRARIVE Law Tumarss § 1403 (1988).

13. Natisna]l Lador Relations Board ¥, Heme
inpton Rand, 94 ¥, 54 852, 673 (24 Cir, 1338),
cert. dexied, ¥4 U, 3. 556 {19883,

1Eo



fvidence Ruies for Nonjury Cises

they now have of the evidence rae
cjeen hat will be followsd in the &7
et cent of #ii trials, in the five sixths
of triale in cvuris of general jurisdic-
tan. Under ihe present sysiem poas
rioners have ne wesns of knowing
how much the jury-trial reles will b
relaxed . nonjury irigls. Under the
scoposal discretiouary powes of the
judge or other presiding officer will
not be as larae as it I8 now; it will be
confined by bread bat meamngful
gtondards.
Evidence Rules Need
« Thorowgh Examinaiion
Anglo-American exclagionary rutes
of evidence ure unique in the workd,
Lawyere of ether lands arc euabla o
inderatand nay redevent evidents ikt
has probative force should be barred
jrom consineration. Our only excuse
15 that we use juriet and den't irust
the juries to consider sU relevant and
probative evidence. But our only ex-
cuse does not even purport 1o reech
the 07 per cent of trials withont juries.
Our sick body of evidence law will
get well sooner i our Amerizan evi
Jence doctors will consull with sone
Furopear evidence dactors.
" That the views of Eovopean lawyers
largely coincide with practioes emerg:
ing from our Americsn sdministrative
process is not sccidentsl.

APPENDIX
Number of jury and Non-jury
Teisle in Sixieen States
The Hgures do not alkow = procies
[gount Deteuss categorics and connting
systems difer from staic 10 state, and
‘game categorise are miseing or com-

hined with other categoriesn The most -

ssricus infivmities sre poinind ot In
pareniheses with respect te cight of tie
sixtecn staies in the following rabula.
son, Dstimaies hased on sdding the fig-
ures sbour wels i conris af pepersd
jurisdiction aret jory irials, 45,2744 woar
jury trisls, 210,232.

ERYZON A Second Report of ihe Ad-
* minisirasive Director of the Supreme
Coirt of Arizora {1962), superior courts
enly {hali-year figures doubled}. Civil
zases ferminsted: after sourl teisl, 6633
aftar juey crial, 32, Crimioel casse: Jury
srials, 46; count tiels, 45. Torals: jury
tyials, 78; coust trials, 708,

CALIFORNIA, Judicial
California, Adeinitiretion

flogncil ©f

Ofice of the

Ldlerii (5&:.}3.‘5.;‘.7}, R I sl
1960.1961, pages 28, 28, i3, Supeiior
coucls, dirpoaitions aiter iriel, cantentad
maiiers, 55641, Juviea sworn, £.792.
iThe raport savsr “Figarer cired for
‘juries sworh are aoi the sgiivalent of
juby rrials. o the one bund &
b sworn o bry & inaticr whiel: Is rertiod
aripr de compieiion of wriel. On
other fend a sinple jury moay 0¥ several
cases conselidated for trial” Of the
ipries aworn, 3381 were “in personsl
injury, wrongiui degth  and property
damsgs cases”, and 2,634 ware i erimi
rial cases.}

CLORIDA, Judictal Conncil, Sixgh An-
nuai Repart (190601, Exhibit V1. ecores
lisposed of i the citenit sourty in 1984
aw dlspositiens: jury trisle, 1.371; neu
surv brials, 1.069. Criminal diapositions
Jurc triels, 1493 nonjury iriais, 244
ratale:  jury, 1516 aoajury, 1303
(Eapity caees spparemly sre net e
uded. The iubie shows 2420 “cone
terted diverces”, but dogs not show the
anraker that went to trial.)

ILLINOIS, prined report by Ailere .

Harss Court Adminjstrator. and John
C. Firzgerald, Depaty Court Aadminigirs-
tor for Coak County, pages 5-16. 32 38
32, for superior and circuit coutts {fig-
ures for partial yesr adjusted to anranl
basis). Civil cagey: Cook County. vy,
1.044; nonjury, 18074 Tweniy efrcuits
enside Tesk Couniy: jury, 6735 nonjury.
1000, Totsls: jury 1.716; nomjusy,
25,075, Criminal casea: iury, 369: noh-
jury, 1932, Toial: jury, 2.085; nonjury,
30,907,
IGWA, 1961 Annped Repoct Relading
10 the Trial Courts of the State o} fowd,
by the Judiciel Department Segistivian,
Cixti cuses disposed of n disiricy caurt:
ied 1o jury. 28; tried to court, 1.924.
Criminal cases disposed of in distcier
courts trisd o jury, 508; sried te courl,
1¢]. Totsle: tried te jury, £34; wried fo
couart, 2,116

KANSAS, Judiclal Couneil Builetin
{OGetober, 1958}, " district courts. eivil
cages, contested triale: to chart 3.852;
to jury, 351, (No hgures given on fuly
and nenjory criminsd caatn.}

MARYLANY, Administrative Office of
the Courts, Anuaal Repori { 6i-FO82}
poges 32, 38, 36. Cirépit courls only.
Tave anees iriesd: moter ©OYL IREY, f38;
sonjury, 510 Other torty jury, 184;
nonjury, 102. Condemantion: fury, 187
nonjury, 6. Contract: jury, 107; nom
jury, 584, Other law: jury, 24%; mnon
tury, 764. “Fquity hearings”™ (here z»
sumad to be nonjury, but nol so tndicated
in the report), 3,194 Criminal cases
tried: jury, 480; aonjury, 4516, Totale:
jury, 1,688; nonjury, 14.646.
duded ars 2900 busardy and nensup-
et cagen “oied? in Baltimero) all bat

dx “were fried before the court™ Soms

poal

uiy may

T
e

T IRY

w3 American Har Associntion Journsl

of the “equiwy hearinge® sy mat Be
wigis}

MICHICAN, Supreme Cours, Qfice af
she Court Administraser, Aamged Kepers
and Jedicial Stesistics for 1961 page 26,
Cirenit coprts: jury iriels, 1,760; ponjucy
trials. 185, .

NEY HAMPSHIRE, Eighib f;‘mnid
Repore of the Judicial Couneid (19601,
pages 55, 62. Statistics on work of the
superior oourt, criming} cases: ied by
jury, 51; keard by court, 11. Civyl cases:
jury trisls at lew, 210: jury jrisls in
ther sctions, 20; actions ae law trizd by
court. 450, Totals: jury cases, 251 non-
jury cases, 441 {In addition. nenteated
insritsl cases heard, §7; othey equily
cases heard, 397, Cases “heard? are not
negegeatily trisls bot may irclude many -
triale}

NEW JERSEY, Annual Report of the
Administrative Director of the Courts
{1966.1¢51%, Takle F, proccedings in
superior court, law division, t¥fals and
appesia: jury, 958; nonjury, 1807 Tu
ble I, proceedings in the sapetipt courl,
chaneery divisicn, zenersl savity: Jury
teials, 15: nonjuvy trials, 966. Tabie M,
procesdings in the sopesior gtk chans
pery division, matrimonizls (ejal txlals
61307 {oncontested trizly, ALYy oot
rested  oiels, 1832 {gresumeh.y hodr
juryy. Table T, law divisions of superior
snd county courts, dispositions af in-
dictrasnis and sccusatione: . lury trial,
1.076; aonjury trial, 276. Totgls {emit-
tiug fgures in parentheses} : jury rrisie,
2.045: nonjury trials, 3.88L (These fg
ures sre weightéd in favor of jury trisls
hecause of the lack of separation of
county court crimingl {riala.} .

NEW YORK, Sixih Annual Report of
judicial Conference (1961), Tsble 12
{after page 214). Supreme Cpurt. civil
cases, sammary of dispositigns. after
trial: verdict of jury, 23441 decision of
court o reserved decision, 7,468L. {Table
32 st page 260 shows, for supreme cour
snd county courts, felonies spd misde-
meanore: 618 convictions by verdict. 290
acquitted by jury, These figures are ex-
cluded because (1) the proportion from
county courts ia ot indicated, and (2} the
number of nonjury trisls ara not indi-
vated.

NORTH CAROLINA, Annyaf Repor
ui the Administrauve Assistgnt io the
Chief Justice {1961.1962). Page 20, efvil
cages disposed of in superior gourls fex-
cludizg 4,395 unconiested divogee actions
“rpied by Jary™i:r luev, 2.388; judge.
4,330, Page 32, criminal casgs diepossd
of 1 superior cowns: jury, 3385 indge,
12119, Towl civil aad crimdnal: jure,
5072 judpe 18455

TIAS, Cizid Judicial Couneil, Judicial
Sscciasics ifor the year 1961, dated Mav,
1662). Total of all civil snits: tried
with a jury, 3,186; tried witheut a jury,




£3 980, Oriminal cetes: tried with jury,
251R; itried wirhotl jury, 17,018, Totel
civil and criminals tried with Jury, 5,204;
tried withour jury, 76,465,
WASHINGTON, Jeuer of March 21,
1963, from Albert C. Bise, Admindstrator
foc the Courts, Stae of Washington.
Supeciar eourss oniy: ewil fhrr 1 05
eivil monivry, 3901 &
criminal nonjury, 181,
1544 nonjury, 4064
WEST VIRGINIA, Reports of Judicial
Couneil, for two six-months’ periods end-
ing June 1, 1962 (hgures found by add-
ing figures from each of two reperis}.
Civil cases: tried by jury, 707; hesrd
and determined by court, 7.511. Crivnd-
nal cases: tried by jury, 554; heard and
determined by court, 2,258, Totals: jury,

:I'otalt:

jury,

1,561: comrr. 8558 (Not clear whether

“hesrd gad determined by court” way
tnclude cases qol tekd.}

WISCONSIN, Jedicial Council, Bien
nial Revort (1961), nage 17, Total coa-
tested rriala in cireuit courta: disposed of
sfter jury trial begun, T5L; sfer non-
fpry wisl Legur, BOCL (O the
rials, 618 involved gato accidents.| {Net
fncluded are 12,894 trials by the court
and 278 jury triuls ir “eriminal and oxli-
pance violaticus”, hecause the bulk may
be traffic cases.)

FEDERAL, Annusf Report of the D
rector of the Adminiatrative OQffice of the
Uniced States Courts {1961) 162. Ciwil
trisls: nonjory, 3.245; jury, 2011, Crim-
inel wials: nonjury. 982; juiy, 2.450.
Total irlels: jury, 5.367; nonjury. 4,327,

I N .
FO0 gnry
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yvidence Rufrs for Non

In the foregoing tabulstion, the varia-
tione from ope state to snother are large.
tn New York supreme courts the ratio of
nonjury to jury trisls is three to one: in
Ulinols superior and circuit courts and in
“exas diwrist courts the ratis is shout
fifteen fa o

Juries are used much more, of coutse,
in eriminal casas than in civil cases,
ruch more in accident gases than in cowmn-
mercisl cases, wnd much wore in law
than in equity. In Celiforsia {which moy
or Tany net be typieal, bt for which
figures ave readily available) 89 per
cent of juries aworn are in tere eatezeries
aof cases—"porsenal  njury. wrangfil
deaih and property damasge” (50 per
cent) end criminal cases (32 per eetit) .
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CHAMBERS OF
Che Superier oucs
LOS ANGELES 12, CALIFORNMIA
HOQEBERTY H, FATTON, « UDGE

August 10, 1954

Californla Lew Revision Commission
Room 30

Crothers Hall :

Stanford, Californiz B4305

Subject: “Uniform Rules of Evidence
Article 1 {General Provisions)
Comment on Tentative Recommendations® .
The Case For Rule 3.

Gentleman:

' In my opinion, your decision to withiield approval
of URE Rule 3 gaa modified by the suggested revision set
forth on page 63 of the "General Provisions Study™*), will
reduce, by about 90%, the total time~saving potential inherent
1n-your splendid project for the improvement and modernization
of the law of evidence., Hule 3 is the only one of the proposed
new riles which was designed gpecificaliy to foster the inter-
esteé of the general taxpayer and to improve the image of our
gystem in the ayes of the publioc.

The purpose of proposed Rule 3 is to sliminate, or

at least to minimize, the enormouvs waste of courtrcom time that
is caused by the multitude of picayunish, quibbling cbjection= -
Glrected at matter which 4As not really controverted -~ that
cheracterize the average day of trisl in the average California
c3se, that interrupt and distort the orderly flow of commniocs-
tlon between witness and trier of fact, that contribute to the

- impression of pettyfogging technicality =~ which, in the public
mind, is the principal weakness of our system - all to no corn=
ceivable edvantage to the bar, or bench, or to litigants, or to
the pudbliic, _ '

Rule 3 ls the germ and heart of Wigmorets first
recommendations for the improvement of the law of evidence, as
set forth on pages 289 and 264 of Volume 1 of his Third Edltion,

*The study recommends the sdoption of Rule 3 in the following

revised form: "“If upon the hearinz of & edvil sction or proceed-
L0Z there 1s ro beona £ide clepute betwoew Fha perties ds %6 &
material fact, such faet may be proved by any relevant evidence g

-and exclusionary ruler shall nct apply, subjaet, however, to
Rule 45 and any valid ciain of privilege " o




(o

catiformia Law Hevisiorn Cemmizolon August 10, 106k

Wigmore, bsfore lormulallng bie reconmendasiond, had devoted &
1ifetime of wnrodiglous effert fe his mompmental organization,
restatement and wsavionalization of the law ol evidence. I
peileve he 18 the mesi Trequently clted aingle ron-Judlcial
authority on any subject in the entirs fileld oF modern law.

Ne one else in our era i3 ever going Lo devoie sne~hals of the
affort, oo #ay nothing of the taient, toc the atudy of this
subject that Wigmore deveteld o 1t, 1 think his position is

entitied to & Little further consideration before he is finally

overruled in this state. The full sase fer Rula 3 carnnnt be
articulated faiviy in & Lrisfd latier such asd this must be, I
nege the Commission to review once mor? Wigmore's chupter ol
Apaults and Nesds of the Rules” before rou reach & final deter-
mination to withhold any recommendation of thls rule, and to
consider the Pfeasibility of such modification as you may think
1t needs, ae an siternative bto tohal rejection,

Your piincipal objection te URE Rule 3 1s expressed
in your "Tentative Recommendation”, as follows: '

"Tn eriminz) caane, the spplication of Rule 3
would violate our bisberice tradision that a
ecxdminal defendant may always require the prose-
eution to prove by competent evidence all matters
relating to nis gulls,”

This objestion on your part is one which wouid, 1
believe, pe supported by & majority of lawyers, but the basis
for your objestion was elisdnated In the drafd recoummended by
the learned aushoritiss. who prepared your study, a8 quoted in
the margin of this levter, by langusage restricting the Rule to
eivil cases, _

T have no guaryel with Che general propesitlon that,
go far &8s practicable, the evidentlary rules should be applied

*ln thiz connection, wWigmoret:s spacifle veconmendation was
worded as foilows: (see page 264 of Vol., i.)

C "pug in khe form of a Code gectlon, this
principle might be thus phrased, 'a rule of Evidence
need not be enforzed Af the court, on ingulry made
of copnasl, or otherwise, finde (&) that there 18
no tona fide dispvie debwesr the parties as to the
faect which that offered evidense {ends to prove,

o) or rhat cne fanger agalnast whileh the rule alms
to szfepuard dn@s act exiet for the case at hand. +"
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alike %o civii and to oylminal cases, oubt fpom the very earlicst
days distinctions have beer mede vhere they are thought advisable,
The very Ffact shas you ¢ojest woe Bals fuie Delng applisd in
oriminel casey mikzs 2 distinctien "advisable", to nmy mind. In
the pass, vhe meln impediment o any tnorcagn veform of the law
of evidencs hsa Heen an insistanoz or he part of reformmers that
reforme be apniied allis 4o oivil end eriminal frials, for rea-
song of logical eonsistensy., 3at, 28 Jolnes romarked, experience
pataar thas lowic hae heen tha main factor in the development ‘of
the law, and expeviense shows, [ bhink, 3hat &n lmportant percent-
age of the opuosiilozn, ancng the menbers of the bar, 4o changes in
the law of evidence is nssed upan 2 reluctarce fo make criminal
proaecution any sasier tnan it iz.  (30¢ Wigmor2, page 265, for a
recogrnision of thwe doras of ¢his welustancsa. ! Prejudiced as I am
in faver of refoma, I neverthsless am dizposed to concede that
there is & basic difference, for exanplie, between asking the
lawyer for an accufsad whether sr not he rezlly disputes that a
sevtaln gun was sobually the murder weapon, and asking counsel
for the County of Los Angelss whether or not he peally contends
that a certain asvial pnobogrsph 12 not a true pisture of thg
Marina del Rey &res prior to the construstion of the narbor.

J1uh regpect to sivil cesss, you object to Rule 3 upon
tne ground thet "a variety of preteial deviees already In uss .l
California mekes Hule 2 largely unnesegrary’. This ls eimply net
‘the case in motual practice. I bave bveen on the baoch almost five
vears now, and ail of 5ha cases I have Lardled bave been put through
the pretrial process. Hajor decuments are, indeed, aften abinu~
lated to &% prefrial, but these ave net the main source of the
“trouble whien Ruls 2 13 desiganed to remedy., If the case censers
upol & major instrunsnt, fuch 88 ar ewploymsnt contract, & promig-
sory note, or a l2ase, this “ppe of bagis deounent 18, a8 you B4y,
commonly eilther admisited by the plesdings or expressly stipulated
to in toe pretrial statement, It is ths dozens of ilttle erdds
of comparatively minor evidentisry materiel, which naturvally is
overiockad b the pretrial conferencs, whish bald the habltual
objector and unproductively impede the trial.®™™ Ho presrial
process yet invonted will Induce an aiderly lady from the Middle
Weat to tessify simply that "it wes raining”, Her nstural and

*  wnich 1t Sbviously ﬁas, hut n@bcd} knew who book the photograph,

** tone abuse conglate in the oppoasnt’'s nmaking objecilions {from
varioue mobtives! so frivial Dite of evidepce, and in mekding then
conatantly or frecuently, te the snnoyanse of tha wiinasa, yre
bewildermant of the jury, and the disturbence of the puzce ¢f the
courisrons. ' Aepory of Amerlcen Har Asscciatiun Ccmmitice on the

a
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nabitust mebhod of expression 15 6o quite someoneg, e.g.t Fas
hugband sAld 50 me ‘we had batter get in out of this rain'.”
The gupercilicus objection which this harmiess quotation L1~
variably provokes (except from the upper 5 per cent of practi-
tiocners ! cieacncerts and embarrasses vhe witness, breaks the
natural flew of her recollecsion, and interrupts the steady
sttention of the judge or jury to her rerrative. The more
snnccent and guileless the witneas, the greater the harm,

Pretrial carnot aiter the normal American speech
patterns of witnesses, The mos%? succeselul and arvticulate
exscutive or trader, when asked, 'What did Me. Roe say to theu?”,
will invariably answer, "He sgreed to 4t!", because that 1s the
way men habituslly talk, and ne dess not dsserve 1o be yelped
at (&t our wors:t) ov patvonizingly adwonished {(at our best), on
the ground that his response 18 a "conclusion”,” by men who are

‘ebviously not his superlors 1n She use of »iain English,

: I eould malsiply exemples of sengelass lnvocations ot
the rules ad infinltum, but my object ig Lo povsuade, and not
to anncy, the Commlssicn, Pewmit me Oone finul exsmple. Ealrh
year, some four hundred billion dollars worth of Amerlsan juvis
ucte and services are peid for on the basis of “unsubnentiaibel?,
un~cross-examined irvoices and sietemsnis of sccount, wit: ©
minusocule persentage of srror, Coplss of {bds sort of pay-s
declarstion, retained by the business which shipped the gou’r o2
supplied the services, &re rézdily adoitted under the busins: oo
record rule. Bub the ordigilspls in the hands of the ultimaty
customers or uferes f{unless they alse hean Thusiness~recort.. |
are customarily rejected as "heapsay®, unlkzas supported by ‘b
sender. In ovher worgd, prumasy toovlg of our commercial and
profeasional cccnomy 1% equatad, by lawyerd and Judgen, wit
gosaip and ruaor, o far a8 probative valua is gconeerned,
albhough univarsslly given primn facls effest snroughout tho
economic werld., This i nonsense; wdd, 1f I had any means of
carrying my case te the public, T belleve you will agree that
the opposition would get few votes outside the legal professien,

I realize that no sirgle svle will eliminete antire.y-
the bilckering cver nun-sssentials that I have emphasized, &and I
also recogniza that even Rule 3 itself is almed at "non- _
controversial’ master rather than &t the merely trivial, hut

Rule 3 is the only rule in the entire body of the URE that aims

*I have never in mr lifetime heard thia particular question
amswered otherwise than in "conclusicnary” terms. T have ©
known the opposing lawyer o Fall vo object., [ hawve asver s
+he objection accomplish anything except anney the witn2ess, .
meke our System look siilly o men whose taxes pay ocur sali~’
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at &ll toward the reduction of toe iype of unproductive in-
terruption oi” serdious business wivich is the principal dis-
figuring feature o ouy actual trial practice, It 13 the

only propoesai that hes witnin it any capaeity at all to encour-
age what the Znglish berch and bhar heve apparently accomplished
through common sense and thelr system of liwiting trial work o
& small selest class of speclaliste., : '

I readily concede that blckering over undldgputed
materlal 1s not ept %o he & serlous prodlem in trials conducted
by lawyers in the upper % per cent of the bar. My remsrks are
based uporn the aversge trisl, conducted by average lawyers.

_ The average practitioner fears that he nay be regardsd,
by the judge and nis opponent, as either indolent or stupid if
he does not cbject to every item that may technically be "hearsay'.
Few practitioners &re sc sure of their status with their clients
that they are not tempted to score the petty "vietory" involved
in getting an "objection sustained” on a trivial point, Purthepr-
more, few Judges are willing to permit any possible lmputation to
arise that they are "not familiar with the rules of evidence”,
and the easlest way to demonstrate a specious "mastery” of the
vast complexity of those rules 1is to summarily strike all cquota-~
tions, however lanocuous and however unconbtroversial, (and offen,
however admiazsible under exceptions not generally understood) and
to strike all paper, however introvertible, which is offered "with-
out proper foundatlon', although that paper would be given thought-
ful consideration by every othéer man of dscision-making power in
cur economlc systam, our aclentific eystem, or our governmental
aystem cutside the Jjudlciary. : -

- I have reluctantly become convincsd that a8 majorlty of
lawyera and judges achtually belleve that there 18 important value
in the rules of evidence "as such®, i,e., a sort of disciplinary
value totally apart from thelir supposed baslc purpose, which was
$o exclude iptrinsically unreiiable kinds of evidence in order to
asgure 5 true verdict'. Our profession has unconsclously acoepted,
ag béeling spplicable to our husiness, a principle that the rest of
the ecivilized world spplies only to games, l.e., the doctrine that
the rules are "there %o be enforced", regardless of their purpose,
and any criticism on the beale that the taxpayers! time is wasted
by obJestions directed at non-controversisl material is honestly
resented, nct on the basis that the comment is not true, but upon
the simplie prineliple of gamesmanship which hag taught them from
bayhood that "the rules are thers to be enforced", As Wignore
notes (page 24¢, ¥oi, 1): “No other applied scilence in the worid
uges ite rules in that way.' Our professional predeliction for the

-enforcement of rules, as such, couid he téken advantage of, in the

interest of tha taxpeyers, by Incorporating, in the rules themselves,
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& récognition of the idea thai serfous men should interrupt
Berlous business cnly if they have & point to make which
besrs upon the merits of the problem under consideration,

o I realize that sometimes a program for the reform
of the law must mele concessions to those satisfied with the
status quo, in order %o galn acseptance of the program as a
whole. I see not the slightest hecessity for throwing Rule
3 to the wolves on thia account.,

I ecannot imagine that any appreclable perceniasge of
lawyers would be aroused to support the "pight" to make brivial
objections, ' _

: It is not the typé‘of reformatofy proposal that would
te apt to annoy any special interests.

: Rule 3 has in its favor the recommendatlon of the
greateat authoritles on the sudject of evidence thsat Western
law has produced. Purthermore, as long ago a3 1938, Rule 3
was endorsed {in substance) by a TO-member "Committeé of the
Amﬁrioan,agr Asgociation on the Improvement of the Law of
Evidence®, '

on page 207, Wigmors cites the followlng comment of
Mr. Henry W. Taft made in 1926: . :

"dmerican lawyers were impressed with the fact
tnat no longer are the English courts nampered by
antiquated mules of evidence. The trained barris-
ters who tvy cases rarely make objections or take
excepilons., It would not be possible that the
wrangling we so frequently see in this country over
the admission or exelusion of evidence should ceeur
in thg English courts. It would not be tolerated;

*

Now, half a century later, American lawyers who have ,
‘had an oppertunity %o zee the English barristers in action, make
the same unh&ppy comparison. Only those who are ineluctably
attached to the game theory of trizle find the compariscen t¢ be
in favor of the American practice. Top raniting members of the
Amerlican bar have sciuaily followed the English practice without
being compelled to ¢o so by rule or informal tradition. Om page

*hecording to Wigmore, Tnird Edition., Velume 1, page 264, 'The
A.B. AL Commibbes 1933 report states that Bule 3, in substance,
had been approved unantmously ten ysers before by "the lsarned
professional committee of the Comuonweailth Pund”, ‘
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269 of Vol. 1 of Wigmore, thére appears the following advice
of Elilm Roob, & conssrvetive cclossus of the American bar a
long generauvlon ago: -

"Elilu Root once sald: 11t does not help a
caseé on the merits to be so teéshnical about
avicence, On the contrary, 1t hurts the case
with Judges &and Juries, and it ought to do uo
because there 1z g falyr ipplicasicn that the
lawyer wno 1z 8o very particular about 1ittle
points 1s not very confident in the merits of
his ecase.! ‘'How common it is', Mr., Root said .
further, 'to see &r unsophisticated witiness on
the stand trying to tell a true story about aome
event with which he is familiar, and contimually
stopped and bewlldered by objeeticns based upon
distinetions which do not exist in his mind at
all, and finally leaving the stsnd with a feeling
that he has been bottled up and aot allowed to
tell the truth. 8o far as my obseprvation goes
there are about twenty objections to the admisaion
cf evidence in a {rial in American court to one in
an English ocurt,t"

I believe that there .is no possibility whatever that
in the foreseesble future, the average Auerican trial lawyer
will develop the degres of confidence in his owm status that
would enable hilm to carry out Mr, Root's suggestion, or to
emulate The English barristars! reastraint, without affirmative
encouragement expressed in the miles themselves,

o I earnestly urge you to rsconmider your action with
respect to URE Rule 3, and to recommend the adopticn of ibs
substance, limited to cilvil actions, but expunded so as to
cover not only uncontroverted material, but aiso trivial
“viclations" of the rules, I should think that somethirg on
the order of the following draft might sccomplish all these
objectives: .

"Rule 3. Upon the hearing of a civil acticn
or proceeding, exclusicnary miles
- need rot be applied {a) to any
evidence tending to estanliish a
fact with rsaspect to whish there is ne
bone fide dispute between the pars
ties, or (b} to evidence whiek faile
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to cenform to these rules orly in
minor and inconsequential rarticu=
lars. This Rule, however, is
subject to Rule fLB', and to any
valid claim of privilege.”

Very truly yours,

Robert H. Patton
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DIVISION 3. GENIRAL PROVISIORS
'§ 300. Applicability of code.

Comment. Section 300 éxpressly makes the pro..sions of the Evidence Code
epplicable only to prbceedings conducted by California courts. The provisions
of the ccde do not apply in administrative proceedings, legislative héarings
or any other proceedings unlegs some statute so provides.

Because of the provisions of other statutes; The provisiéns of the
Evicence Code are applicable to a certain extent in proceedings other than
couri proceedings. For example, Government Code Secticn 11513 prdvides
that a finding in a proceeding confucted under the ﬁﬂminiétrative Procedure
Acc uey not be based on hearsay evidence‘unless it “rovld wo admissible over

-objection in a civil sction. Penal Code Section_939.6 soverns the evidence that
a mrand Jjury, in invéstigating a charge, may receirc. I-idence Code Section
910 makes the provisions of the code releting to pri-ileges epplicable in all
proceedings of evefy kind in vhich testimony can be compelled to be given.
Other provisions of the Evidence Code aléb are made appliceble to nonjudicial
proceedings. Eg., EVIDENCE CODE 9 . Moreover, an administrative
agency may, for reasons éf conveniecnce, edopt the rules established by the
Evicence Code or some portion of them for use in ius proceedinés if,otherwise.
auttérized by statute to do so. Bui, in the ebsence of any such statute or
rule, Section 300 provides that the provisions of the Ividence Code apply only
in court proceedings. '

‘ection 300 does not affect any othe:'etatute‘rélaxing rules of evidence
for specified purposes. See, e.g., CODE CIV, PROC; §§ 117 (judge of small
clzims court may make informal investigastion either in or ocut of cburt];

9562 (Judiciasl Councll may prescribc rules for tekin; evidence by appellate

o =500- s
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courti}, 988i (similar to § 956a), 1768 (hearing of ccnciliation proceeding
to e conducted informally), 2016(b) (not ground of ohjeciion to testimony
souzht from deponent that such testimony inadmissible ai vrial, provided
reaconably calculated to lead to discovery of admissible evidence); PENAL
CODE § 190.1 (on issue of Penalty e.idence may be presenied of circumstances

swrounding crime and of defendant's background and history).

§ 310. Questions of law for Jjudge.

Comment. Section 310 restates without substaniire change, and supersedes,

the {'irst sentence of Code of Civil Procedure Section 2102.

§ 311. ‘Determination of foreign lsw.
Comment. Section 311 reststes the substance of the last paragraph of

Cotic of Civil Procedure Section 1875,

§ 312. Jury as trier of fact.

Comment. Seection 312 restetes the substance of, and supersedes, Code
of Civil Procedure Section 2101. The rule stated in Section 312 ia.subject
to exceptions to the rule otherwise provided by statute, See, for example,
EVIDENCE CODE §§ 310, 311, k57; CORP. CCDE § 6602.

§ 320. Order of proor.

Comment. Section 320 restatés without substantive change the suhstance-
of Code of Civil Procedure Section 2042, which is superseded by Section 320.
Under Section 320, ss under existing law, the trial judge has wide discretion
to determine the order of proof. See CONTINUING EDUCATION OF THE BAR, CALIFCENIA
CIVIL PROCEDURE DURING TRIAL, Chapter 9 (1960),

w301l-
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Directions of the trial judge which comtrol order of proof should be
distinguished from those which actually exclude evidence., CObviously, it is
not permissible, through repeated directions of order of proof, to prevent a

party from presenting relevant evidence ona dispuied fact. Foster v. Keat@, :

120 Cal. App.2d k35, 261 P.2d 529 (1953); COFTINUING IDUCATION OF TEE BAR,

CALIFORNIA CIVIL PROCEDURE DURING TRIAL 210 (1960).

§ 350. Only relevant evidence adumissible.

Comment. Section 350 states the well-established rule that evidence
which is irvelevant must be excluded, CODE CIV. PRCC. § 1868 (superseded

by Cvidence Code). But see Section 353 (general objection insufficient).

§ 351. Admissibility of relevant evidence.

Comment , Reléva.nt evidende is admissible unless made lpadmissible

by statute. The Evidence Code contains & number of provisions that exclude

relevant evidence either for reasons of public policy or because the
evidence is too unrelia.'ble to be presented to the trier of fact. See,

for example, EVIDENCE CODE §§ 352 (cumulative, unduly prejudicial, etc.),
900-1072 {privileges‘), 1100-1155 (extriﬁsic policies), 1200 {hearsay). 7

Other codes aleo contain prcnrisiéns that may in some cases result in the
exclusion of relevant evidence. See, for example, AGRIC. CCDE §§ 2846, 3351;
CIV. CODE §§ 79.06, 79.09, 226m, 227; CCDE CIV. PRCC. § 17%7; EDUC, CODE

§ 14026; FIN. CCDE § 8754; FISH & GAME CODE § 7923; GOVT. CODE §§ 15619,
18573, 1893k, 18952, 20134, 31532; HEALTH & SAF cobz §§ 211.5, 410, 656;
INS. CODE §§ 855, 735, 10381.5; LABCR CODE § 6319; PENAL CODE § 290, 938.1,

3046, 3107, 11105; PUB., RES. CODE §§ 3234; REV. & TAX. CODE §§ 16563,‘

~302- § 320
§ 350
§ 351
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19281-19289; UNEMPL. INS. CCDE §§ 2714, 1094, 2111; VEHICLE CODE §§ 1808,
16605, 20012, 20013, 20014-20015, L40B03-4080k, 40832, 40833; WATER CODE

§ 12516; WELF. & INST. CCDE §§ 118, 638, 639, 733.

§ 352. Discretion of Jjudge to exclude evidence.
Comment. Section 352 expresses a rule recognized by statute and in
several California decisions. CODE CIV. PRCC. §§ 1868, 2obh (superseded

by Evidence Code); Adkinms v. Brett, 184 Cal. 252, 258, 193 Pac. 251, 25k

{1920)(“The matter [of admissibility] is largely one of discretion on

the part of the trial judge.”); Moody v. Peirano, 4 Cal. App. 411, 418,

88 Pac. 380, 382 (1906)("a wide discretion is left to the trial judge in

determining whether [evidence] is admissible or not").

§ 353. Effect of erronecus admission of evidence,

" Comment. Subdivision (&) of Section 353 codifies the well-settled
Califorﬁia rule that a fallure to make a timely objection to, or motion
to strike, inadmiseible evidence waives the right to complein of the
erroneous admiseion of evidence. See WITKIN, CALIFORNIA EVIDENCE §§ 700~
702 {1958). Subdivision {a) also cﬁdifies the relsted rule that the
djection or motion must specify ﬁhe ground for objection, a general
cbjection being insufficient. WITKIN, CALTFORNIA EVIDENCE §§ 700-709
(1958).

Subdivisioﬁ (b) reiterates the requirement of Section 4-1/2 of Article
VI of the Californis Constitution that a judgment mey not be reversed.
nor msy & new trial be granted be?ause of an error unless the error is

prejudiciel.

=303~ 3 351
§ 352
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§ 354, Effect of erronecus exclusion of evidence.

Comment. Section 354, like Sectiom 353, reiterates the reguirement
of the California Constitution that judgments mey not be reversed, nor
may new trials be granted, because of an error unless tﬁe error 1s
prejudiclal. CAL. CONST., Art. VI, § L.i/e.,

The provisions of Sectlon 354 that require sn offer of proof or
other diselosure of the evidence‘improperly excluded reflect exeeptions
to this requirement that have been recognized in the California cases.
Thus, an ;)ffer of proof is u:anécessary where the judge has limited the
issues so that an offer to prove matiers related to excluded issues would

be futile, Lawlesse v, Calawsy, 24 Cal.2d 81, 91,‘11#? P.2d 60k, 609 (19lh).

An offer of proof is also unnecessary wheh an objectlon is improperly

sustained to a question on cross-examination. Tossman v, Newman, 37 Cal.od

522, 525~526, 233 P.24 1, 3 {1951}{"no offer of proof is necessary to

cbtain a review of rulings on cross-examination"); People v. Jones, 160

Cal. 358, 117 Pac. 176 (1911).

§ 355. Limited admissibility.

Comment. Section 355 codifies existing law which requires the judge
to instruct the jury as to the limited purpose for which evidence nay be
consldered when such evidence is admissible for cne purpose and inadmissible

for another. Adkins v. Brett, 184 Cal. 252, 193 Pac. 251 {1920).

Urder Secticn 352, as under existing law, the judge is permitted to

exclude such evidence if he deems it so prejudicial that a limiting instruction

would not protect a party adequately and the matter in question can be

=304~ . § 354
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proved sufficlently by other evidence. See discussion in fAdKkins v. Brett,

184 cal, 252, 258, 193 Pac. 251, 254 (1920); Tentative Recommerndation and

a Study Relating to the Uniform Rules of Evidence (Article VI, Extrinsic

Policies Affecting Admissibility), 6 CAL. LAW REVISICN COIM'N, REP., REC.

& STUDIES 601, 612, 639-640 (196L).

§ 390. Entire act, declaration, conversation, or writing mey be brought out
to eluciaate part offered.

Ccmnent. Section 390 1is the same in substance as, and supersedes,

Cade of C:I.vil Procedure Section 1851+

§ 391. Object related to fact in issue.

Comment. Section 391 1s the same in substance as, and supersedes,

Code of Civil Procedure Section 1954,

§ 400. "Prelimirary fact” defined.

Comment. "Preliminery fact" is defined to distinguish facts upen
which the admissibility of evidence depends fram facts sought to be proved

by that evidence,

§ LOl. '"Proffered evidence" defined.

Comment. "Proffered evidence" is defined to avold confusion between
evidence whoee admipsibility is in qulest.ion and evidence offered on the
preliminary fact issue. "Proffered evidence" includes such matters as the
testimony to be elicited from a witness who is claimed to be disqualified,
testimeny oxr tenglble evidence clalmed to be privileged, and any other

evidence to which objection 1s made.

=305=
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(:: § 402, Procedure for determining exlgtence of preliminary fact.

Comment. This artiele sets Torth the well-settled rule that preliminary
guestions of fact upon which the admissibility of evidence depends must be
decided by the judge. CODE CIV. PRCC. § 2102 (superseded by Evidence Code).

This article contains provisions designed to distinguish between those
‘situations where the Jjudge must be persuaded as to the existence of the pre-
liminary fact upon which admipsibility depends and those situations where the
Juéze must admit the evidence upon & prima facle showing of the preliminary
facit. Thus, the judge determines some preliminary fact questions on the
basis of all of the evidence presented to him by both parties, resolving

any conflicts in that evidence. {Section 405.) See, e.g., People v, Glab,

13 Cal. App.2d 528, 57 P.2d 588 (1936), in which tie judge considered

conflicting evidence and decided that & proposed witness was not married to
(:; : the ﬁefenﬁant and, therefore, was competenﬁ to testify. See elso Fairbank v.

Hughison, 58 Cel. 314 (188l). On the other hand, the judge does not always

resolve conflicts in the evidence submifted on prelininary fact questions;

in scme casges, the proffered evidence must be admitvied upon a prima facle

shoving of the preliminary fact. (Section 403.) See Reed v. Clark, 7 Cal.

19k, 200 (1873). For exsmple, acts of an agent or co-conspirator are admissible
against a defendant upon a prima facie showing of tiue agency or conspiracy.

Union Constr. Co. v. Western Union Tel. Co., 163 Cal. 298, 125 Fac. 2k2 (1912)

(agent); People v. Steccome, 36 Cal.2d 23k, 223 P.2d 17 (1950) (co-conspirator).
Section 402 provides thaf preliﬁipary questions of fact upon which the

adnissibility of evidencé depends are to be determined in éccordance with

this article; Section LO? then prescribes certain procedures that must be

observed in the determination of preiiminary fact questions.

-306-
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The procedures specified in Section h02 change existing California law
in certain significant respects.

Confessions and admissions in criminel eases. ubdivision (b} requires

the judge to determine the admissibility of a confcssion or admission of a
eriminal defendant out of the presence and hearing o the jury unless the
defcndant requests otherwise. Under existing law, vhether the rreliminary
hearing is held out of the presence of the jury is lefi to the judge's

- discretion. People v. Gonzales, 2L Cel.2d 870, 151 P.2d 251 (194%); People v.

Nelson, 90 Cal. App. 27, 31, 265 rac. 366 (1928).
The existing procedure permitslthe Jury to hear evidence that may be

exivcmely prejudiciel. For example, in People v. Black, 73 Cal. App. 13, 238

Pec. 574 (1925), the alleged coercion consisted of threats to send the
delcndants to New Mexico to be rrosecuted for murdér. To avold :bhis kingd

of prejudice, subdivision (b) requires the preliminary hearing on admissibility
to "¢ conducted out of the presence and hearing of the jury unless the
defendant requests otherwise.

Admissibility of evidence regerding existence of preliminary fact. Sub-

division {¢) provides that most eicluslonary rules o ¢ idence do not apply

during e preliminary hearing held Ly the Judge to (:2icrnmine whether evidence
is admissible under Section bOM or 405. However, e pri.ilege rules are
applicable, and the judge also may exclude evidence ﬁnder Zectlion 352 it it is
cunlative or of slight probativelvalue. Sections LOk an¢ 405 provide the
proccdure for determining the admissibility of evi&ence\under rules designed
to prevent the introduction of esiiencé either for reasons of pubiic policy

or Lwecause the proffered evidence is too unreliablc 4o be prepented to the
tricr of fact, (Section‘ﬁoa, on tue othe: band, provides the procedure for
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determining whether there is sufficient competent evidence on a particular
question to permit that guestion to be submitted to the trier of fact; hence,
all rules of evidence must apply to a hearing held under Section 403.})

Under existing Californis lew, which ig chenge¢ by tihls artiele, the
rules governing the competency of evidence do apply during the preliminary

hearing, People v. Plyler, 126 Cal. 379, 58 Pac. SOk (1899) (affidsvit cannot

be used to show death of witness at preliminar& hearing to establish foundation
for introduction of-former testimony at trisl). This change in California
lav is desirsble. Many reliable (and, in fact, admissible) hearsay statements
muét be held inadmissible if the formsl rulés of evidence are made to apply

to ‘the preliminary hearing. For example, if witﬁess H_heafs X shout, "Help!
I'm falling down the stairs{f, the statement is admissible only if the judge
finﬁs that X actually wasrfaliing davn the stalrs while the statement was
being made. If the only evidence that he was falling down the stairs is the
stavement itself; or the statemenits of hysﬁanders who no 1onger can be
identified, the statement would be excluded under existing law. Although

the statement is admissible as a substantive matter under the hearsay rule,
it must be held inadmigsidle if the formal rules of evidence are rigidly
applied during\fhe Judge's preliminary inguiry. '

The formsl rules of evidence have been developed largely to prevent fhe
presentation of weak and unreliable evidence to a jury of léymen,'untrained
in sifting evidence. THAYER, PRELIIINARY TREATISE ON EVIDENCE 509 (1898).

The hearsay rule is designed to assure the right of a party to cross-examine
the authors of statements being used against him. :iICRGAN, SOME PROBLEMS OF
FRCOF 106-117 (1956)}. Where factual determinatioﬁs are to be made solely by

the judge, the right of crosé-examination is not uniformly required; freguently,
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he is permitted to determine the facts entirely from hearsay in the form of
affidavits and to base his ruling thereon. CCDE CIV. FROC. § 2009 (general

rule}; CODE CIV. FRCC., § 657 (E)V(affidavits used to show jury misconduct};

Bull v. Wood Truck Lines, 62 Cal. ipp.2d 542, 1hh P,2d 847 (1944) (jury

misconduct); Church v. Cepitel Freight Lines, 141 Cal. App.2d 246, 296 P.2d

563 (1956) {ccmpetency of juror). See CALIFCRNIA CCNDEMNATION PRACTICE 208
(Cal. Cont. Ed. Bar 1960) {affidevitis used to deternine amount of lmmediate
possession deposit in eminent domain case). See also 2 VITKIN, CALIFORNIA

FRCCEDURE, ‘Proceedings Without Triel, § 10 at 1648 {195k).

There is no apparent reason for‘insisting on a nore striet observation
of the rules of evidence on questions to be decided by the judge alone when
such questiﬁns are raised during trial instead bf before or after trial. In
ruling on the sdmissibility of evidence, the judge should be permitted to
rely on affidavits aﬁd éfher hearsay that he deems reliable. Accordingly,
Section 402 is needed in order to provide assurante that all relevent and
conpetent evidence will be presented to the trier of fact.

Supporting finding. Subdivision (4} codifies existing law. Wilcox v.

Berry, 32 Cal.2d 189, 195 P.2d 41k (1548) (where evidence is properly received,

the ground of the court's ruling is immaterial); San Francisco v. Western Air

Lines, Inc., 204 Cal. App.2d 105, 22 Cal. Rptr. 216 (1962) (where evidence is

excluded, the ruling will be upheld if any ground exists for the exclusion).
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NOTE: CCMMENTS TO SECTIONS L03-406 WILL BE RITTEN AFTER THE

COMMISSION HAS APPROVED THE DIVISIONS OF THE LVIDENCE CODE ON

HEARSAY EVIDENCE AND WRITINGS., We plan to prepare these Comments

scmetime after the July Meeting.
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§ 110, "Direct evidence' defined.

Comment. Section 410 is based on and supersedes Code of Civil Procedure
Section 1831. The langusge taken from Section 1831 has been slightly revised
to make it consistent with the definition of "relevant evidence" in Evidence
Cdde Section 210. Code of Civil Prccedure Section 184k, superseded by Evidence
Code Section h11, ié the only section in Part IV of the Code of Civil Procedure

that uses the defined term.,

§ 411. Direct evidence of cne witness sufficienf.

- Comment. Sectien 411 is based on end supersedes Code of Civil Procedure
Sectiﬁn 1844, The phrase "exéept vhere addiﬁiqnal evidence is required by
statute" has been substituted for the phrase "except perjury and treasop" in
Section 1844 because the "perjury and tresson" excepiion %o Section 184k is
too limiged:” Corroboration 1s reguired by Section 20 of Lfxticle I of the
California Constitution (treason} and bf Penal Code ections 653f {solicitation
to commit felonies}; 1103a tperjury), 1108 (abortion and prostitution cases),
1110 (obtaining property by oral false pretenses), 111 {testimony of accomplices);
and Civil Code Sectlon 130 provides that divorces cannot be granted on the ums

" corroborated testimony of the parties.

§ 440. Certain instructions required on proper oc;asions.

Comment. This section is baéed_on the introductory clause of the second
sentence of- Code of Civil Procedure Section 2061 (superseded by_this chapter
of the Evidence Code). Only'thbse instructions formerly set out in Section
2061 have been included in this chapter. All of these instructions will not
necessarily be appropriate in & perticular case; and, of course, additiomal

instiructions not contained in this chapter will be necessary in each case.

410
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C § 41. Power of jury not arbltrery.
Corment.. Section 4kl 1s based on and supersedes subdivision 1 of Code
of Civil Procedure Section 2061. Section 441 is the same as California Jury

‘Instructions-~Civil (B.A.J.I.) No. 1.

§ 42, Not bound by number of witnesses.

Comment. Section k2 is based on and supersedes subdivision 2 of Code
of Civil Prbéedure Section 206L. Section 4h2 1s substantially the same as
California Jury Insfructions--ﬂivn (B.A.J.I.) No. 2%, except that the B.A.J.I.
instruction has been revised to eliminate the suggestion that the jury may
decide mgainst declarations 'which do not pi*oﬁ.uce conviction in their minds"
and o eliminate lapguage indicating that. s presumption is evidence. These
changes are necessery to conform to revisions made in the substantive rules
C of evidence. See Divieion 5 (comﬁencing with Section 500) and the Cdmnefnts\

to the sectlons in thet divisicn.

§ 443, Witnees whose testimony ie false in part.

Comment. Section 443 restates without substantive change and supersedes

gubdivision 3 of Code of Civil Procedure Section 2061._

§ bhlk, Testiinnny of an accomplice.

Cbmnent. Section hhh_-resta;tes without substantive change and supersedes

the first clsuse of subdivision 4 of Code of Civil Frocedure Section 2061.

§ 45, Oral admissiqns.-

Comment. Section 445 restates without subetantive change and supersedes

the second clause of subdivision &t of Code of Civil Proceﬂure: ‘Section 2061.
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§ 466. Burden of proof.

Comment. Section 446 supersedes subdivieion 5 of Code of‘ Civil Procedure
Section 206i. The language teken frcm subdivision 5 of Section 2061 has been
revised to conform to Division 5 (ccumencing w}th Jection 500) of the Evidence

Code and to the definition in Evidence Code Section 115.

§ 477. Party baving power to produce better eﬂdence.

Comment. The first paragraph of Section UL7 restates without substantive
change and sﬁpersede’s pubdivisions 6 anﬂ 7 of Code of Civil Procedure Section
2061, Although the language is not entirely clesr, the existing casé law
under subdi;risions 6 and 7 of Section 2061 will continue to govern the con-
sﬁruction of Section hh?.

The second paragraph of Section Wyt restates in substance the meaning
that has been given to the presumptions appearing in subdivisions 5 and 6 of

Code\ of Civil Procedure Section 1363 and 'au;perseiies those subdivisicns.
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DIVISION 3. GENERAL PROVISIONS

CHAPTER 1. APPLICABILITY OF CODE

300. Avpplicability of code.

300. (a) . Except as otherwise provided by statute, this code epplies
in every proceeding, both criminal and civil, conducted by a court in which
evidence is Introduced, inecluding proceedings conducted by a court commissioner,
referee, or simllar officer.

(b) As used in this section, "court" means the Supreme Court, a district
court of appeal, superior court, municipal court, or justice court, but does

not include a grand Jury.

CHAPTER 2, PROVINCE OF JUDGE AND JURY

310. Guestions of law for judee.

310. All questions of law {including but not limited to the admissibility
of evidence, the construction of statutes and other writings, and other rules
of evidence) are to be declded by the judge, and all discussiong of law are
to be sddressed to him. Determiration of 1ssues of fact preliminary to the
admiesion of evidence are to be decided by the Judge as provided in Article 2

(commencing with Section 4C0) of Chapter h.
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311-320
311l. Determipation of foreign law.

311. Determination of the law of a foreign country or & governmental
subdivision of a foreign country is & question of law to be determined by
the judge. If such law is applicable and if the judge is unable to determine
it, he may, as the ends of justice require, either (a) apply the law of this
State if he can do so consistently with the Constitution of this State and

of the United States or (b) dismiss the action without prejudice,

312. Jury as trier of fact.

312. Except as provided by statute, where the trial is by jury all
questions of fact are to be decided by the jury, and all evidence thereon
is to be addressed to the jury.

CHAPTER 3. ORDER OF FPROOF

320, Order of proof.

320. (a) Ordinarily, the order of proof in civil actions should be as
provided in Section 607 of the Code of Civil Procedure and in criminsl actions
as provided in Peral Code Sections 1093 and 109L. |

(b) Notwithstanding subdivision (a), the judge in his sound discretion

shall regulate the order of proof.
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350-353
CHAPTER 4. ADMITTING AND EXCLUDING EVIDENCE

Artiecle 1. General Provisions

350. Only relevant evidence admissible.

350. PFo evidence is admissible except relevant evidence.

351. Admissibility of relevant evidence,

351. Except as otherwise provided by statute, all relevant evidence

is admilssible.

352. Discretion of judge to exclude evidence.

352. The Jjudge may in his discretion exclude evidence if he finds that
its protative value is substantially outwelghed by the fact that 1ts admission
will (&) necessitate undue consumption of time or {b) create substantial danger

of undue prejudice or of confusing the issues or of misleading the jury.

353. Effect of errcnecus admlssion of evidence.

353. A verdict or finding shall not be set aside, nor shall the judgment
or decision based thereon be reversed, by reason of the erroneous admission
of evidence unless:

(a) There appears of record an cbjection to or a motion to strike the
evidence that was timely made and so stated as to make clear the specific
ground of the objection or motlon; and

{v) The court which passes urcn the effect of the error or errors is of the
opinion that the admitted evidence should have been excluded on the ground
stated and probably had a substantial influence in bringing about the verdict
or finding.
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354-390

354. Effect of errcnevus exclusion of evidence.

354, A verdict or finding shall not be set aside, nor shall the Judgment
or decision tased thereon be reversed, by reason of the erronegus exclusion of
evidence unless the court whiech passes upon the effect of the error or errors
is of the opinion that the excluded evidence would probably have had a substantial
influence in bringing about a different verdict or finding and 1t appears of
record that:

(a) The substance, purpose, and relevance of the expected evidence was
made known to the judge by the questions asked, an offer of proof, or by any
other means; or

(b) The rulings of the judge mede compliance with sutdivision (a)
futile; or

(¢) The evidence was sought by questions asked during cross-examination.

355. Limited admissibility.

355. When evidence is admissible as to one party or for one purpose and
is inadmlssible as to another party or for another purpose, the judge upon
request shall restrict the evidence to its proper ccope and instruct the jury
accordingly.

390. Entlre act, declaration, conversation, or writing ray be brought out to
elucidate part offered.

390. Where part of an act, declaration, conversation, or writing is given
in evidence by one party, the whole on the same subject may be inquired into by
the other; when a letter is read, the answer may be given; and when a detached
act, declaration, conversation, or writing is given in evidence, any other act,
declaration, conversation, or writing which is necessary to make it understood
ray &lso be given in evidence.
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391. Object related to fact in issue.

391. Whenever an object, cognizable by the senses, has such a relation
to the fact in dispute as to afford reasorable grounds of belief respecting
it, or to make an item in the sum of the evidence, such object may be
exhibited to the jury, or its existence, situation, and character zay be
proved by witnesses. The admission of such evidence must te regulated by

the sound discretion of the judge.

Article 2. Preliminary Determirations on Admissibility of Evidence

4C0. "Preliminary fact' defined.

%00. As used in this article, "preliminary fact" means a fact upon the
existence or nonexistence of which depends the admissibility or inadmissibility
of evidence, the qualification or disqualification of a person to te a witness,

or the existence or nonexistence of a privilege.

401. T"Proffered evidence" defined.

401. As used in this article, "proffered evidence" reans evidence, the
admissibility or inmsdmissibility of which is dependent upon the existence or

nonexistence of a preliminary fact.

402. Procedure for determining existence of preliminary fact.

ko2, (a) When the existence of a preliminary fact is disputed, its
existence or noneXistence shall be determined as provided in this article.

{b) On the admissibility of a confession or admission of & defendant
in a crimiral action, the judge shall hear and determine the question out

of the presence ard hearing of the jury unless otherwise requested by the
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gdeferdant. On the admissibility of other evidence, the judge may hear and
determine the guestion out of the presence or hearing of the jury.

(c) In determining the existence of a preliminary fact under Section
ko4 or k05, exclusionary rules of evidence do not apply except for Section
352 and the rules of privilege.

(@) A ruling on the admissibility of evidence implies whatever supporting
finding of fact is prereguisite thereto; & separate or formel finding ig unneces-
sary unless required by statuie.

4%03. Determination of preliminary fact where relevancy, personal knowledge,
or authenticity is disputed.

403. (a) The proponent of the proffered evidence has the burden of
producing evidence as to the existence of the preliminary fact, and the
proffered evidence is inadmissible unless the judge finds that there is
evidence sufflcient to sustain a finding of the existence of the preliminary
fact when:

(1) The relevance of the proffered evidence depends on the existence
of the preliminary fact;

(2) The preliminary fact is the personal knowledge of the witness con-
cerning the subject matter of his testimony;

(3) The preliminary fact is the authenticity of a writing; or

(L) The proffered evidence is of a statement or other conduct by a
particular person and the dlsputed preliminary fact is whether that person
made the statement or so conducted himself.

{b) The judge may admit conditionally the proffered evidence under this
section, subject to the evidence of the preliminary fact being later supplied

in the course of the trisl.
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103-405
{c) If the judge admits the proffered evidence under this section:
(1) He may, and on reguest shall, instruct the jury to determine the
existence of the preliminary fact and to disregerd the evidence unless the
Jury finds that the preliminary fact exists.
(2) He shall instruct the jury to disregard the proffered evidence if
he subsequently determines that a jury could not reasonably find that the

preliminary fact exists.

4o, Determination of whether evidence is incriminatory.

404k, Whenever the proffered evidence is claimed to be privileged under
Article 2 (commencing with Section G40} of Chapter L of Division 8, the
person claiming the privilege has the burden of showing that the proffered
evidence might ipériminnte bim a8 provided in Scction F4C; and
the proffered evidence 1s inadmissible unless it clearly appears to the Jjudge
that the proffered evidence cannot possibly have a tendency to ineriminate

the person claiming the privilege.

405. Determination of prelimirary fact in other cases.

405. Except as otherwise provided in Sections 403 and LOk:

(a) When the existence of a preliminary fact is disputed, the judge
shall indicate which party hae the burden of producing evidence and the
burden of proof on the issue as implied by the rule of law under which the
question arises. The judge shall determine the existence or nonexistence of
the preliminary fact and shall admit or exclude the proffered evidence as
required by the rule of law under which the guestion arises.

() If a prelimirary fact is also a fact in issue in the action, the

judge shall not inform the jury of his determination of the preliminary fact.

-306-



Rev.-for July 1964 Meeting
Los-411
The jury shall make its determination of the fact without regard to the
determination made by the judge. If the proffered evidence is admitted,
the Jjury shall not te instructed to disregard the evidence if 1ts determina-
tion of the fact differs from the judge's determination of the preliminary

fact.

L4G6. Fvidence affecting weight or credibility.

LCA. This article does not limit the right of a party to introduce

before the trier of fact evidence relevant to weight or credibility.

CHAPTER 5. WEIGET OF EVIDENCE GENEEALLY

410. "Direct evidence" defined.

410. As used in this chapter, "direct evidence' means evidence that
directly proves a disputed fact that is of consequence to the determination
of the action, without an inference or presumption, and which in itself, if

true, conclusively establishes that fact.

433, Direct evidence of one witness sufficient.

411. Except where additional evidence 1s required by statute, the
direct evidence of one witness who is entitled to full credit is sufficlent

for proof of any fact.
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CHAPTER 6. INSTRUCTING JURY ON EFFECT OF EVIDENCE

440, (ertain instructions required on proper occasions.

4hO. The jury is to be given the instructions specified in this chapter

on all proper occasions.

4Y41. Power of jury not arbitrary.

Lhl. Tt becomes my duty as judge to imstruct you in the law that applies
to this case, and it is your duty as jurors to follow the law as I shall state
it to you. On the other hand, it is your exclusive province to determine the
facts in the case, and to consider and weigh the evidence for that purgose.
The authority thus vested in you is not an arbitrary power; but must be
exercised with sincere judgrent, sound discretion, and in accordance with

the rules of law stated to you.

M2, Not bound by numter of witnesses.

L2, You are not bound to decide in conformity with the testimony of
any rmumber of witnhesses against a lesser number or against other evidence
which appeals to your mind with more persuasive foree. This rule of law
does not mean that you are at liberty to disregard the testimony of the
greater number of witnesses nmerely from caprice or prejudice, or from a
desire to favor one side as against the other. It does mean that you are
not to decide an issue by the simple process of counting the number of
witnesses who have testified on the opposing sides. It means that the final
test is not in the relative number of witnesses, but in the relative persuasive

force of the evidence.

-308-




Rev.-for July 1964 Meeting

Lh3-LhT

443, Witness whose testimony is false in part.

443, A witness false in one rart of his or her testimony is to be

distrusted in others.

Yhlh, Testimony of an accomplice.

hhl. The testimony of an accomplice ocught to be viewed with distrust.

Y45. Oral sdmissions.

445, Evidence of the oral admissions of a party ocught to be viewed with

caution.

k6, Purden of proof.

Li6. The judge shall instruct the jury as to which party bears the burden
of proof on each issue and as to whether that burden requires that a party raise

& reasonable doubt concerning the existence or nonexistence of a fact or
establish the existence or norexistence of a fact by a preponderance of the

evidence, by clear and convincing evidence, or beyond a ressorable dpubt.

Li7. Party having power to produce Letter evidence.

L47. Evidence is to be appraised not only by its own intrinsic weight,
but also according to the evidence which it is in the power of one side to
produce and of the other to contradict. Therefore, if weaker and less satis-

factory evidence is offered vhen it appears thet stronger and mere satisfactory
evidence was within the pewer of the party to produce, the evidence offered
should be viewed with distrust.

In determining what inferences to draw from the evidence or facts in the
case against a party, you may consider, among other things, the party’s failure
to explain or to deny such evidence or facts in the case ageinst him by his
testimony, or his wilful suppression of evidence relating thereto, if such

be the case.
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